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264 CALIFORNIA LAW REVIEW 

Brokers: Difference Between Exclusive Agency and Exclusive Right 
to Sell. — It was held in Dreyfus v. Richardson, 1 decided in the 
District Court of Appeal, December 31, 1912, that one having 
the "exclusive agency to procure a purchaser" for reality could not 
recover any commission if a sale was made by the owner. This is in 
accord with the weight of authority. 2 A contract giving the "exclu- 
sive agency" is not equivalent to one giving the "exclusive right to 
sell." A contract of exclusive agency implies a reservation by the 
owner of the right to sell, and merely prohibits the appointment of 
other agents, 3 although the Massachusetts court takes the contrary 
view. 4 The principal, however, is liable for the commission if he sells 
to a person with whom the agent is negotiating. 5 

The agent can recover a commission on a sale by the owner if he 
has the "exclusive right to sell" or "exclusive control of the terri- 
tory." 6 Other phrases which have been held to give the agent the 
right to recover are "Land to be exclusive with them for three 
months, 7 "the option and sole agency to sell," 8 "(owners) to send any 
purchaser who may come to them to (agents)," 9 "we will quote no 
prices without their (agents') consent," 10 and "(agent) is to have the 
sale of my brick in Fergus Falls." 11 And if the other terms of the 
contract indicate such intent, a sole agency, 12 or a contract to plat and 
sell land, 13 to sell and advertise, 1 * or to act as traveling salesman 15 
will be construed to give an exclusive right to sell, so as to give effect 
to the intent of the parties. However, such rights will not be implied 
if the w.ords do not naturally or necessarily import this meaning. 16 
One court has gone so far as to imply an exclusive right to sell from 



1 16 Cal. Ap. Dec. 90. 

2 The statement in 19 Cyc. 264 to the contrary seems wholly incor- 
rect. 

3 Golden Gate Packing Co. v. Farmers Union (1880), 55 Cal. 606: 
Ingold v. Symonds (1904), 125 Iowa 85, 99 N. W. 713. 

4 Garfield v. Peerless Motor Car Co. (1905), 189 Mass. 395, 75 N. E. 
695. 

= Baskerville v. Gaar, Scott & Co. (1900), 14 S. D. 1, 84 N. W. 204. 

6 Fairchild v. Rogers (1884), 32 Minn. 269, 20 N. W. 191, American 
Building & Loan Assn. v. Hart (1891), 2 Wash. St. 594, 27 Pac. 468. 

f Rowan v. Hull (1904), 55 W. Va. 335, 47 S. E. 92, 104 Am. St. Reps. 
998, 2 A. & E. An. Cases 884. 

8 Levy v. Rothe (1896), 17 Misc. 402, 39 N. Y. Sup. 1057. 

9 Stringfellow v. Powers (1893), 4 Tex. Civ. Ap. 199, 23 S. W. 313. 

10 W. G. Taylor Co. v. Bannerman (1904), 120 Wis. 189, 97 N. W. 
918. 

"Morris v. Clarke (1885), 33 Minn. 476, 24 N. W. 128. 

12 Stone v. Fox Machine Co. (1906), 145 Mich. 689, 109 N. W. 659. 

"Green v. Cole (1895), 127 Mo. 587, 30 S. W. 135. 

"Sutton v. Baker (1903), 91 Minn. 12, 97 N. W. 420. 

"Taylor v. Enoch Morgan's Sons' Co. (1891), 124 N. Y. 184, 26 
N. E. 314. 

16 Wiley v. California Hosiery Co. (1893), (Cal.) 32 Pac. 522; and 
see McKay Co. v. Crocker-Wheeler Electrical Co. (1905), 100 Md. 530, 
60 Atl. 443; and Tracy v. Abney (1904), 122 Iowa 306, 98 N. W. 121. 
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a simple authorization to sell within a definite time, but this is against 
the weight of authority. 17 

The exclusive right of the agent is not a "power coupled with an 
interest " and so the principal has the power, though not the right 19 
to revoke it, and the agent may recover damages for its revocation if 
it was given for a definite time, 20 or may treat the contract as rescinded 
and sue for the value of his services and expenditures. 21 However, 
in order to recover, the agent must show that he has suffered dam- 
ages, and to recover his commission he must produce a customer, 22 
although it has been held in two cases 23 that the principal is estopped 
by his wrongful breach of the contract to say that the agent would 
not have made a sale but for the principal's wrongful interference. 

H. C. K. 

Conditions — Conveyance to County for School Purposes— ^Grantor's 
Right of Re-entry — Charitable Trusts. — If land is granted to a municipal 
corporation 'to be used for a county high school,' may the grantor re- 
enter when it ceases to be used for such purposes? The Supreme 
Court, in a very lucid opinion by Henshaw, J., holds that the words 
were insufficient to create a right of re-entry for breach of condition, 
and that the grantor, therefore, cannot maintain ejectment. 1 Were not 
the words used sufficient to constitute a charitable trust, however? 2 
If that be so, the common law of conditions would be inapplicable, and 
there would be no need of re-entry for the purpose of revesting title, 
for the reason that the residue of the title beyond that needed for the 
fulfillment of the trusts was already vested in the grantor. 3 

Is it not possible that this view of the case was not called to the 
attention of the court? 4 If it be conceded, as it seems to have been 
by the court, that the grantee might renounce the trust, it would seem 



"Bluthenthal v. Bridges (1909), 91 Ark. 212, 120 S. W. 974, 24 L. 
R. A. N. S. 280; Dole v. Sherwood (1889), 41 Minn. 535; 43 N. W. 
569, 5 L. R. A. 720, 16 Am. St. Rep. 731; and see Brown v. Pforr (1869), 
38 Cal. 550. 

18 Novakovitch v. Union Trust Co. (1909), 89 Ark. 412, 117 S. W. 
246. 

19 Blumenthal v. Goodall (1891), 89 Cal. 251, 26 Pac. 906. 

2 ° Glover v. Henderson (1894), 120 Mo. 367, 25 S. W. 175, 41 Am. St. 
Rep. 695. 

21 Waterman v. Boltinghouse (1890), 22 Cal. 659, 23 Pac. 195; Turner 
v. Baker (1909), 225 Pa. St. 359, 74 Atl. 172. 

22 Schiffman v. Peerless Motor Car Co. (1910), 13 Cal. Ap. 600, 110 
Pac. 460; Sparks v. Reliable Dayton Motor Car. Co. (1911), 85 Kan. 29, 
116 Pac. 363. 

1 Fitzgerald v. County of Modoc (Jan. 14, 1913), 45 Cal. Dec. 79. 

2 3 Dillon, Municipal Corporations (5th ed.), Sec. 981, p. 1568. 

3 Civil Code. Sec. 866. 

* Gray, Perpetuities (2d ed.), Sec. 40 (p. 40); Hopkins v. Grimshaw 
(1897), 165 U. S. 342. 



